
MINUTES OF REGULAR MEETING OF THE CITY COUNCIL OF
THE CITY OF LUFKIN, TEXAS, HELD ON THE

16TH DAY OF JULY, 1996 AT 5:00 P. M

.

On the 16th day of July, 1996 the City Council of the City of Lufkin, Texas,
convenedin a regular meeting in the Council Chambersof City Hall with the
following membersthereof,to wit:

Louis A. Bronaugh Mayor
Don Boyd Mayor pro tem
PercySimond Councilmember,Ward No. 1
Bob Bowman Councilmember,Ward No. 4
JackGorden,Jr. Councilmember,Ward No. 5
Tucker Weems Councilmember,Ward No. 6
C. G. Macun City Manager
Darryl Mayfield Asst. City Manager/Finance
StephenAbraham Director of Planning
Bob Flournoy City Attorney
Nellie Matthews Administrative Secretary

beingpresent,and

Betty Jones Councilmember,Ward No. 3
Atha Stokes City Secretary

beingabsentwhenthe following businesswas transacted.

(Minuteswerepreparedby City SecretaryAtha Stokes.)

1. Meetingwas openedwith prayerby Rev. Rick Williams, Pastor,Carpenter’sWay
Church.

2. Mayor Bronaugh welcomedvisitors present.

3. APPROVAL OF MINUTES - TABLED

Minutes of the regular meetingof July 2, 1996 were tabled until the next Council
meeting.

4. ORDINANCE - APPROVED - SECONDREADING - SPEEDLIMIT - FM 58

Mayor Bronaugh statedthat the first item for considerationwas SecondReadingof
an OrdinanceamendingOrdinanceNo. 373 providing for traffic administrationand
enforcementof traffic providing for maximum speedlimits on portionsof Farm-to-
MarketHighway 58.

Motion was made by Councilmember Percy Simond and seconded by
Councilmember Jack Gorden,Jr. that OrdinanceamendingOrdinanceNo. 373
providing for traffic administration and enforcement of traffic providing for
maximum speedlimits on portions of Farm-to-MarketHighway 58 be approvedon
Second and Final Readingas presented. A unanimousaffirmative vote was
recorded.

5. ORDINANCE - APPROVED - SECOND READING - ZONE CHANGE

-

DUPLEX TO “C” COMMERCIAL - ANGELINA AVENUE BETWEEN HOWE AND
BREMOND STREETS - LUFKIN CONROE TELEPHONE EXCHANGE

Mayor Bronaughstatedthat the next item for considerationwasSecondReadingof
an Ordinance to change the zoning from “D” Duplex to “C” Commercial on
approximatelya 0.764 acretract of land locatedon the eastsideof AngelinaAvenue
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betweenHowe and BremondStreetas requestedby JohnBrown on behalf of the
Lufkin ConroeTelephoneExchange.

Motion was made by Councilmember Bob Bowman and seconded by
CouncilmemberDon Boyd that Ordinanceto changethe zoning from “D” Duplex to
“C” Commercialon approximatelya 0.764 acretract of land locatedon the eastside
of Angelina Avenue betweenHowe and Bremond Street as requestedby John
Brown on behalfof Lufkin ConroeTelephoneExchangebe approvedon Secondand
Final Readingaspresented. A unanimousaffirmative vote was recorded.

6. ORDINANCE - APPROVED - SECOND READING - ASSIGNMENT PAY
DESIGNATION - FIRE DEPARTMENT PERSONNEL

Mayor Bronaughstatedthat the next item for considerationwas SecondReadingof
an Ordinance updatingassignmentpay designationfor Fire Departmentpersonnel
in accordancewith the TexasFire andPolice Civil ServiceLaw Section143.042.

Motion was madeby CouncilmemberDon Boyd and secondedby Councilmember
Tucker Weems that Ordinanceupdating assignmentpay designation for Fire
Departmentpersonnelin accordancewith the TexasFire and Police Civil Service
Law Section 143.042be approvedon Secondand Final Readingas presented. A
unanimousaffirmative vote wasrecorded.

7. ORDINANCE - APPROVED - FIRST READING - SPECIAL USE PERMIT

-

SHOPPING CENTER - WCORP, INC. - TULANE DRIVE AND LOOP 287 - JAY
WILLIAMS

Mayor Bronaughstatedthat the next item for considerationwas a requestof Jay
Williams, on behalf of WCORP, Inc., to amend the Special Use Permit for a
shopping centeras grantedby OrdinanceNo. 3016 on approximately10.412 acres
locatedat the northeastcornerof TulaneDrive and Loop 287.

City ManagerMaclin statedthat included in the Council packet is a memorandum
from the Director of Planning regarding this particular request. City Manager
Maclin statedthat basically this is a requestfor an Amendmentto a site plan of a
previously approvedzonechange,and this proposedsite changesthe individual
building squarefootageto 22,479and 5,956 squarefeetrespectivelyand increasesthe
building areaby 4,835 squarefeet overall. City ManagerMaclin statedthat this
equatesto less thana 4.3%increasein building squarefootagefrom the original site
plan.

City ManagerMaclin statedthat the Planning& Zoning Commissionby unanimous
vote last Monday recommendedapprovalof this changein a SpecialUsePermit for
the shoppingcenterby approvingthe submittedsite plan asshownin the packetas
Exhibit A.

JohnFleming, attorney,statedthat he is appearingbeforeCouncil tonight on behalf
of WCORP, Inc., a developmentcompany,in which Mr. Jay Williams is the
principal. Mr. Fleming statedthat WCORP, Inc. is the owner of a portion of the
property which is commonly referred to as the “Target property”. Mr. Fleming
statedthat Mr. Williams hasenteredinto arrangementsto provide for Toy “R” Us
to comeinto Lufkin on this particular pieceof property,and in order to accomplish
that it is necessaryto have an amendmentto the site plan that this Council
approvedwhen the property wassold for a shoppingcenter in 1994. Mr. Fleming
statedthat he wasbeforetheCouncil not to requesta zonechangeper se,becausethe
useof the property for a retail usehad beenapprovedprior to this eveningwhen
the property was rezonedprior to Target’s acquisition of the property and
construction. Mr. Fleming statedthat what they aredoing by this Amendment is
simply a reconfigurationof the buildings from the site plan that was originally
approved. Mr. Fleming statedthat the site plan as originally approvedshoweda
strip of shopsof approximately15,000 squarefeet and a separatebuilding pad of
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approximately5,000squarefeet. Mr. Fleming statedthat what is now beingdoneis
to combinethosetwo buildings into oneand to increasethe total squarefootageby
about4,500-4,800squarefeet. Mr. Fleming statedthat this developmentwill be
under the samerestrictions as those which this Council imposed upon the total
shopping center in 1994. Mr. Fleming statedthat at that time therewere seven
conditionsoutlined in that zoningchangethat included lighting and landscaping.
Mr. Fleming stated that he would like to discusshow this SpecialUse Permit
impacts thoseconditions. Mr. Fleming statedthat he believes that the Planning
Departmentwill tell Council that the developer is in full compliancewith the
Zoning Ordinance,and that a Certificateof Occupancywas issuedevidencingfull
compliance. Mr. Fleming passedaround photographsof the areasince Targets
construction. Mr. Fleming statedthat the fenceas shownin the photographsis on
the Target side of the landscapebuffer. Mr. Fleming statedthat Target and the
developerhave done everything that they were requiredto do with respectto the
landscapebuffer. Mr. Fleming statedthat in addition the developerwassupposed
to control the light spill over from the parking lot into the residentialareaand this
Council set a requirementbasedon 1.5 foot candles. Mr. Flemingstatedthat a study
madeby the TexasUtilities at the requestof the PlanningDepartmentshows that
Target and the developerare within those specifications. Mr. Fleming stated
additionally, and subsequentto that period from the initial construction,to provide
evenmoreprotection for the neighbors,Target went back and addeda directional
shield placedon the light standards. (A photographof the directional shield was
passedaroundto Councilmembers.) Mr. Fleming statedthat thesepictureswere
madelast fall andweremadein the landscapebuffer behindMr. Foster’shouse.

Mr. Fleming stated that having complied with all of the previous conditions
imposedby this Council for development,plus the fact that the anticipated change
doesnot changethe use,but simply variessquarefootageand configuration of the
buildings, it is his belief that it would be appropriatefor this Council to approvethe
requestfor site plan change. Mr. Fleming statedthat presentat tonight’s meeting
were Jay Williams, Mr. Jim Cudlipp, architect with Toys “R” Us, and Philip
Goodwin,engineerfor the project.

Mr. Cudlipp statedthat he is the architecturalprojectmanagerfor this Toys “R” Us
project,andhopesto havethestoreopenby the endof this year.

Mr. Fleming statedthat one of the questionsthat hasbeenpreviouslyraisedhasto
do with possibledrainageon the site, and Mr. Goodwin will answerthat question.
Mr. Goodwin stated that when the Target site was developed there was a
requirementthat no construction activity of any kind would take place in the
landscapebuffer. Mr. Goodwinstatedthat also therewasa requirementthat a fence
be constructedalong the developmentline that separatedthe Target development
from the landscapebuffer, and this was done during construction. Mr. Goodwin
statedthat subsequentlythe developerexcavatedsomematerial in the parking lot
and constructedthe site below the gradeof the landscapebuffer. Therewas a
question brought up at the Planning & Zoning Commission hearing that the
developerhad stoppedup water,and upon investigationhe found that theremaybe
water standingin the landscapebuffer but there is no water backedup from the
developmentto any of the neighboringproperties. Mr. Goodwin statedthat asit is
commonin EastTexasin undevelopedareasthereare someplacescalled “saddles”
or “bay gulls” and they hold 2 or 3 inchesof water after a rain and soak into the
groundor evaporate,and that is the only evidenceof any kind of a water situation.
Mr. Goodwinstatedthat that probablycould be remedied,but it washis instruction
from the City not to do any improvementsinside of that landscapebuffer. Mr.
Goodwin statedthat this is a situation that could easily be rectified, and is not a
major problem.

ClaudeWelch statedthat he wasrepresentingMr. and Mrs. Darwin Fosterand Mr.
andMrs. Gary Alexander,long time residentsof Card Drive. Mr. Welch statedthat
when the original zone changeapplication camebefore P&Z, and before this City
Council, that therewas a tremendousamount of objections and opposition to the
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zonechange. Mr. Welch statedthat it was very noteworthyin all the media for a
long time, the issueswere debatedconsiderably. Mr. Welch statedthat therewere
many, many people who representedhundredsof years of living on Card Drive
before the Council asking them to take their concernsand their opposition into
consideration. Mr. Welch stated that the Council did take those needs and
opposition into consideration,not to the point that they would like for Council to
have done,but they did takeit into consideration. Mr. Welch statedthat it washis
belief that every Councilmemberlaboredwith the fact that thesepeoplewere here
with some very serious concernsabout what was going to happen to their
neighborhoodif the zonechangeapplicationwasgranted. Mr. Welch statedthat
the Council imposed certain conditions, and made inquiries of the developerof
what was going to happenas it related to the concernsof the peoplefrom Card
Drive. Mr. Welch statedthat the peoplefrom Card Drive told Council of their
oppositionto the zonechangeat the time that they expectedincreasedtraffic to their
neighborhood, that they expectedproblems with drainage, that they expected
problemswith lighting, that they expectedproblemswith delivery trucks, that they
expecteda myriad of problemstoo numerousto go into at this time. Mr. Welch
statedthat the developerat that time, with Mr. Fleming as their counsel, told
Council that the site planthat they were askingfor Council to approve in the future
was for a small strip shoppingcenter,maybeevenrestaurants. Mr. Welch stated
that the neighborshadnot just voicedtheir concernsaboutthe Targetstore,but also
aboutwhat wasgoing to happento the rest of the propertyto be developed. Mr.
Welch statedthat Council was told by the developernot to worry aboutwhat was
going to happento the rest of the property, it would be a small strip centeror a
restaurant,and would not add to the concernsof the neighbors. Mr. Welch stated
that it is assumedthat the developermade those statementsto Council in good
faith. Mr. Welch statedthat now the developeris backwith a programthatwill add
another100 parkingspaces,and that wasoneof the problemsbeingdiscussedby the
neighborswhenTargetwas built. Mr. Welch statedthat studiesof traffic madeby
the Police Departmentwill show that there has been a tremendousincreasein
traffic. Mr. Welch statedthat there is one incidencethat he hasbeenadvisedof
whenthere were 17 tickets written in one day with an averagespeedof 52 mph on
Card Drive. Mr. Welch statedthat what the neighborstold Council when this zone
changewasconsideredhascometo pass. Mr. Welch statedthat now the developer
wantsto add 100 moreparking spots,which will add to the problem. Mr. Welch
statedthat the developersaid that if the zonechangeweregrantedtherewould be
no late night deliveries,and that hasnot beenthe case. Mr. Welch statedthat there
havebeen18-wheelersmaking deliveries50, 60, 70 feet from the neighborshome at
2 a.m.and 3 a.m.popping their air brakesand letting their motors idle and shaking
the ground for 150 feet, which becameso bad that the neighborshavehad to file a
lawsuit. Mr. Welchstatedthat aslate aslast week therewere deliveriesmadeat 4
a.m. Mr. Welch statedthat if this site plan is approvedit will createevenmore
problems. Mr. Welch statedthat, in his opinion, a very important thing for this
Council to do is to try and congerup their memoriesas to how this project was
representedto them at the time the zonechangewas requested.

Mr. Welch requestedthat he be ableto seethe largephotographpresentedearlierby
Mr. Fleming. Mr. Welch statedthat what is obvious in the photographis that the
natural landscape buffer is still in tact at the site, except for sometreeswhich are
dying becausethey are standing in water. Mr. Welch stated that what the
photographdoesnot show is what the condition is with the plants,most of which
havedied and havenot beenreplaced. Mr. Welch statedthat you could sit in
Darwin Foster’sliving room at 10:00 p.m. at night with all the lights off and readthe
newspaperbecauseof the glare that is coming from the huge lights that are in the
parking lot. Mr. Welch statedthat after a lawsuit was filed, and after serious
questionswere asked,the developercameout and put someshields around the
lights, but the shieldswere not done properly. Mr. Welch statedthat the shields
havesplit and the light is glaring throughthe shields. Mr. Welch statedthat the
neighborswere told that therewould be no increasein traffic on Card Drive, and
that is just not a fact. Mr. Welch statedthat the developerpromisedto install
drainageand not backwater up on the property, and he hasvideo tapesof water

7/16/96 4



standing after a rain for several days killing vegetation, the mosquito larvae
everywherebecausethey have not provided for adequatedrainage. Mr. Welch
statedthat he had heard from Mr. Goodwin that there was some prohibition
againstthem handling the drainageproblem. Mr. Welch statedthat hehad readall
the minutes from previousmeetingsand could not find where this was so. Mr.
Welch statedthat if there is such a prohibition, he would ask Council to release
them from it and let the developergo out and take careof the drainageproblems.
Mr. Welch statedthat the neighborswere promisedthat the dust from the project
would be watereddown andwould not becomea problemto them, and they did it
onceor twice. Mr. Welch statedthat for a period of 40-50 daysneighborswere
unableto usetheir swimming pools, their cars were coveredin dust, and outside
plantsdied from the debris,soot and dust coming off this constructionproject. Mr.
Welch stated that, in his opinion, this developermisrepresentedthemselvesto
Council.

Mr. Welch statedthat the peoplehe representswant a Toys “R” Us in Lufkin, but
feel that it could be constructedat anothersite. Mr. Welch statedthat he is asking
Council to not approve this site plan and hold the developerresponsiblefor the
previouszonechangeplans.

Darwin Foster,400 Card Drive, statedthat he camebeforeCouncil 2 1/2 yearsago
and fought hard against the rezoning of this property, but lost that battle and
assumedthat what had been promised to Council by the developer would be
fulfilled. Mr. Foster stated that things have been worse than the residents
anticipated. Mr. Fosterstatedthat residentswere coveredwith dust and ashesand
could not usetheir swimming pools for 3 to 4 weeks. Mr. Fosterstatedthat during
the P&Z meetinghe invited all the membersto comeand sit in his living room to
see how bright the lights are; Mr. Foster statedthat he would extend that same
invitation to the Councilmembers. Mr. Fosterstatedthat after a yearand half of
discussionsand arguments,Targetstartingturning the lights off behindhis houseat
10:30 p.m. at night, which helpsa lot, but they still have to put up with them until
10:30 p.m. Mr. Foster statedthat the buffer strip keepsbeing referred to as
“landscapebuffer” and landscaperequiressomemaintenanceand therehasbeenno
maintenanceon the buffer. Mr. Fosterstatedthat the understoryvegetationis 10-12
feet tall, the lights are25-30 feet tall, and thereis a 2” gap in the shield that makes
the glarefrom the lights worse. Mr. Fosterstatedthat once of the requirements
that Council imposedon the property ownersat the time was to plant evergreen
plants in the buffer strip every 6 linear feet, and according to the Director of
Planning, on paper that was done. Mr. Foster statedthat he had done an
inventory of the plantsbehind his home and 60% of them were dead. They had
died last summer. Mr. Fosterstatedthat thereare two areasbehindhis homethat
total approximately1600 squarefeet,which wereneverplanted,which equatesto 40
plants that should havebeen planted there, and show on paper that they were
planted. Mr. Foster statedthat with regard to what the photographsshow, the
buffer is not asdenseasit showsfrom the air. Mr. Fosterstatedthat thebuffer does
not do a very good job of hiding thestoreor the lights. Mr. Fosterstatedthat there
was a lot of discussionin the Planning & Zoning Commissionmeeting that the
neighborsshouldbe proud that they havea buffer strip behindtheir homesbecause
the peoplebehindWalmartwere not as fortunate, and the peoplearound the new
Lowe’s are not as fortunate. Mr. Fosterstatedthat he would say to thosepeople
“Shameon you for not seeingthat thosethings were done”. Mr. Fosterstatedthat
someonetold him the other day that the City doesa lot of zoning and very little
planning, and he would agree. Mr. Fosterstatedthat he was presenttonight in
representationof a lot of the peoplewho live on Card Drive. Mr. Fosterstatedthat
if Council seesfit to permit the zonechange,he doeshave a coupleof requests. Mr.
Foster stated that since the original requestwas approved, one of the local
nurserymenhasfound a variety of bamboothat grows 25 or 30 feet tall and survives
the type of winters we havehere. Mr. Fosterstatedthat, in his opinion, this type
planting would do a better job in giving the neighborsprivacy. Mr. Foster stated
that therewasalsosomediscussionin P&Z aboutthe neighborspushing for native
vegetationin the buffer strip andhe doesnot rememberthat discussion. Mr. Foster
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statedthat he and the peopleon Card Drive areopposedto any further changeson
the property, and the only siteplantheyhave seenis a “fifth generation”copy of the
announcementof the requestwhich wassent to them. Mr. Foster statedthat there
hasnot beenany discussionof the 10,000feetof leasespace. Mr. Fosterstatedthat
he would also like to requestthat the pole lights along the north fencebe removed
or lowered to a level where the vegetationshields the adjoining property from
thoselights. Mr. Fosterstatedthat he doesnot seeany purposethey servebut had
beentold that they were for employeesparking. (Mr. Foster statedthat very few
peoplepark on the north sideof the building.) Mr. Fosterstatedthat the shields
that havebeeninstalledmagnifythe glare. Mr. Fosterstatedthat a high percentage
of the plants in the buffer are deciduousplants,which meansthey lose their leaves
in the winter and it may look very thick during the spring, but during the winter
months it is very sparse. Mr. Foster statedthat hehaslived in his homesince 1979
and thereis a low areain that buffer that immediately following a rain water would
standfor a dayor so, sincetheTargetstorewasconstructed,therewasno work done
in the buffer (other thanthe renegadedozerthat got away). Mr. Fosterstatedthat
theyhad not had any drainageproblemsprior to the Targetstorebeingconstructed,
but during the constructiontherewas a very low bermadjoining the fenceline that
damsup the water that naturally flowed off of their property into that area. Mr.
Foster statedthat as Mr. Welch said they have videos showing that in a heavy
downpour water is standingon their side and none is running off of the Target
parking lot. Mr. Fosterstatedthat Council could draw their own conclusionsabout
drainage.

Mr. Fleming statedthat he would like to addresssomeof the items broughtup by
Mr. Welch and Mr. Foster. With respectto the night deliveries, Target has sent
specific instructions to the company providing it with deliveriesnot to make
deliveriesin the eveninghours. Mr. Flemingstatedthat it is his understandingthat
the trucks are to arrive at 5:00 a.m. in the morning, give or take 30 minutes. Mr.
Fleming statedthat therehavebeenproblemsin the pastwith trucks on the lot, but
someof the problemsalluded to were truckers driving throughLufkin, seeing the
parking lot andpulling up in it and spendingthe night, or trucks arriving outsideof
the regular hourswho may havedecidedto wait on the front sideof the dock until
the delivery dock opened. Mr. Fleming statedthat, first of all keepin mind that it
is not TargetbeforeCouncil tonight, that is separate. Mr. Fleming statedthat there
is ongoing litigation betweenthe FostersandTarget andhe had not cometonight to
try the lawsuit,but the fact that the lawsuit existsindicatesthat thereis a significant
differenceof opinion asto what the true conditionsare. Mr. Fleming statedthat he
would try to respond,not within the contentsof what mayhavebeenbroughtup in
thelawsuit, but whathe wantedto addresswasthe numberof parking spaces,there
arenot 100 but only 21 additionalspaces(theseare21 parkingspacesapprovedover
and abovethe original site plan). Mr. Fleming statedthat these21 parking spaces
havenot beenbuilt yet, with respectwith what was formerly going to be the 7000
foot building and the 15000 foot building. Mr. Fleming statedthat therewere 122
additionalparking spacesprovided in the original site plan, this one increasesit to
143, a net addition of 21. Mr. Fleming statedthat hewould like Council to know
that the developeroffered to clean Mr. Foster’sswimming pool every day for as
long as the dust continued,the dust being a normal incident of any construction
activity.

Mr. Fleming statedthat it is obvious from what he hassaid, and from what Mr.
Welch and Mr. Fosterhave said, that thereare severedifferencesof opinion about
what is going on at the site. Mr. Fleming statedthat he would suggestthat oneof
the placesCouncil can turn to for guidanceis from the PlanningDepartmentwho
hasinvestigatedthis particular applicationand hasinvestigatedthe complianceof
the developerand Targetwith the existing Ordinance. Mr. Fleming statedthat, in
his opinion, they will tell Council that Target and the developer are in full
compliance. Mr. Fleming statedthat with respectto traffic, againthe traffic studies
of which he is awareshow that the traffic generatedfrom Target is exactlywhat was
told this Council it would be, and that any additional traffic is beinggeneratedfrom
other sourcesother than the shoppingcenter development. Mr. Fleming stated
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that Mr. Maclin or Mr. Abrahammight wish to respondto this. Mr. Fleming stated
that there is native vegetation in the buffer zone, and if that is not what the
neighborswant, that is certainly somethingthat could be addressed.Mr. Fleming
statedthat whathe believesthat the Council did whenthis zonechangewas passed
was to give the developerobjective standardsby which the performancecan be
measured. Mr. Fleming statedthat if their performanceis measuredaccordingto
thoseobjectivesstandardshe is sure Council will find that the developerwill be
found to have complied. Mr. Fleming stated that he would also remind this
Council that the concessionsasked of this developer with respect to this
developmentare in excessof thosewhich havebeen imposedon others similarly
situated. Mr. Fleming statedthat Mr. Foster hasmentionedthe Walmart site; the
people living in the neighborhood behind Walmart do not have the same
protections as the people living behind this developmenton Card Drive. Mr.
Fleming stated that they labored long and hard over objective standards,those
standardsarestill good standards,and they arecomplying with thosestandardsand
would urge Council to grant therequest.

Philip Goodwin, of Goodwin-Lasiter, stated that there were some pre-existing
drainageconditions within that landscapebuffer. Mr. Goodwin statedthat the
reasonthey are referring to this as a landscapebuffer, even though Mr. Foster is
correct in that there is no maintenancebeingdone becauseit was a requestof the
developerthat no maintenancewould takeplace in that area. Mr. Goodwin stated
that it is referredto as a landscapebuffer becausethat is the terminology that was
put on the original site plan as approved. Mr. Goodwin statedthat it canalsobe
called a vegetativebuffer, but the fact is that no work wasdone within that buffer.
Mr. Goodwin statedthat the parkinglot wasbuilt below the gradeof the fence(and
therearephotos showingthat). Mr. Goodwin statedthat asfar asdrainage,if Mr.
Foster has someproblemson his property this can be addressed,but he would
assureCouncil that there is no water being backedfrom the Target site onto any
propertythat is outsideof thepropertyline.

In responseto questionby Mayor Bronaugh,Mr. Goodwin statedthat the discussion
concernedwhat type of landscapingmaterial the developerwould have in the
buffer zoneand whatdegreeof maintenancetherewould be, wherethe fencewould
be located - Mr. Goodwin statedthat he and Mr. Maclin and Mr. Abraham met
upstairswith the property ownersand all theseissueswere hammeredout at that
time in a group and oneof the items that was agreedto was any new landscaping
that was to be plantedwas to be of an evergreennature. Mr. Goodwinstatedthat
consequentlytherewere a lot of yaupons. Mr. Abrahamhasa list of theplantsthat
were planted. In responseto questionby Mayor Bronaugh,Mr. Goodwin stated
that the option of maintenancewasput before the property ownersthat were in
attendanceat that meetingand they determinedthat they would rathernot have
any maintenancedonethere,but ratherit grow up in a naturalvegetativestate.

Mr. Fleming stated that it may be a little unclear when maintenanceis being
discussed,but one of the conditions did call for the landscapebuffer to be
maintained,whether it meant that it would be maintained in its native vegetative
stateor somethingdifferent is perhapsis less thanclear. Mr. Fleming statedthat it
is certainly his understandingthat the neighborspreferredthat it be maintainedin
its native vegetativestateand whathe is hearingnow is maybesomethingdifferent
than that. Mr. Fleming statedthat he would invite membersof the Council to
recall their own conversationsanddiscussions. Mr. Fleming statedthat the Zoning
Ordinancethat is in place talks aboutmaintenance,aboutmaintaining the landscape
buffer, and it maybe a little lessclearwhat that means. Mr. Fleming statedthat they
havetakenit to meanthat a landscapebuffer will be maintained,i.e. therewill be
one and it will be landscaped. Mr. Fleming stated that it is further their
understandingthat the neighbors preferred, at least where there was native
vegetation,that the vegetation will be maintained. Mr. Fleming statedthat the
developerbelievesthat he is in compliance,and standsreadyto do whateverneeds
to be doneif thereis a differenceof opinion on this.

7/16/96 7



Mr. Welch statedthat the fact of it is that the minutes reflect that the landscape
buffer will be maintainedand that hasa connotationof someaction on somebody’s
part, ratherthansayingthat it is maintainingitself. Mr. Welch statedthat, in his
opinion, what wascontemplatedwas that you went to the troubleto saywhat size
plants, how close togetherthey would be planted,and that would carry with it a
natural connotationthat if the plants died they would be replaced. Mr. Welch
statedthat Mr. Fosterhad an excellentidea that would solve a lot of the problems
out thereif Council seesfit to grant this site planchange,and it is to imposeupon
the developerthe obligation of getting togetherwith the local nurserymanwho says
he hasthe bamboovegetation,which will survive in this area. Mr. Welch stated
that the secondcondition is for the developer to go out and determinewhat is
causingthe water to stand on Darwin Foster’sproperty and others for weeksat a
time after a big rain and solve that problem. Mr. Welch statedanothercondition
would be no 18 wheelersbehind the store. Mr. Welch statedthat if thesethree
conditionsaremet it would go a long way in easingthetension.

Mayor Bronaughstatedthat he was concernedabout a statementthat was made
earlier about there not being a notice in the paper about this meeting. City
Manager Maclin assuredthe Mayor that the meeting had been advertised in
compliancewith the legal requirements. CouncilmemberBoyd statedthat the
meetingwasdiscussedin Sunday’spaper.

Mr. Fleming statedthat he did not believethe City would be well advisedto impose
any specific kind of plant requirementon this whole buffer zone,becausetheremay
be somefolks who do not like bamboo,andonceit getshold of a backyardit maybe
very difficult to stop. Mr. Fleming statedthat he would simply state that the
Ordinancethat is in placeis adequateandthat thereis flexability within that for the
developer to work with any individual homeowner for meeting his particular
desires. Mr. Fleming statedthat once a lawsuit starts, talk often cuts off except
through lawyers, and he would suggest rather than impose a requirementof a
particular kind of bamboo,that they stick with what they have,becauseit waswell
thought out and is adequatefor the purposesand thereare adequatemechanisms
within the zoning frameworkto seethat the developercomplies.

Mr. Foster statedthat in referenceto the vegetation,the neighborsdid meetbefore
the final meeting and discussedprivet, wax myrtle and yaupon, and other
evergreenplants. Mr. Foster statedthat the problem is that those plants do not
grow tall enoughto shield a 25 foot light. Mr. Fosterstatedthat the neighborsdid
not haveany idea at that time that they would be looking at 25 foot fire enginered
lighting in their backyard. Mr. Foster statedthat the native vegetationwould
probablywork for normal lighting. Mr. Fosterstatedthat his suggestionwould be
that the developerbe required to move the lights, or shortenthe lights, but the
bamboois just anotheralternative. Mr. Fosterstatedthat he did not think that the
1.5 candlewaswell thoughtout. Mr. Fosterstatedthat Gary Alexanderwasnot
presentat tonight’s meeting,but he is an electricianandhe usedthe analogyat P&Z
that if you turn all the lights off in this room andhe shineda flashlight in your eyes
it would blind you. Mr. Fosterstatedthat he did not want to belaborthis point but
Mr. Fleming madean issue out of the fact that he was offered to have their pool
cleanedeverydayduring construction,and in order for that to havedone any good,
the pool would havehad to be cleanedevery 30 minutes,becauseof the way the
ashesand dust were flying. Mr. Foster statedthat what the neighborssaw may
have been normal construction,but the problemis it wasnormal constructionin
an abnormal situation where there was residential property adjoining that
constructionareaand at that time of the year the wind is out of the south so you
know where the dirt, dust and debris is going to go. Mr. Foster statedthat he
complainedtwo or threetimes to the City, and the City Plannercameout and said
that I did have a problemand that wasthe lasthe heard. Mr. Fosterstatedthat he
wasunder the impressionthat theCity had an Ordinanceagainstburningand if the
neighborscomplainedthe City requiredthem to stop burning and in this caseit did
not happen. Mr. Foster statedthat, in his opinion, therewas somepreferential
treatment in this case,and maybe in this kind of construction there needsto be
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some (preferential treatment). Mr. Foster statedthat the neighborsagreedthat
before anything was planted back there the adjoining landowners would be
consultedand informedabout what the planting schedulewas going to be and the
plant species,etc. Mr. Foster statedthat he nevertalked to anyoneand that Mr.
Abraham called him at his office one day and he returnedthe call and he never
called back. Mr. Fosterstatedthat Mr. Abrahamnever calledhis hometo discuss
this, andthat he did not like to talk aboutpersonalbusinessat work.

In responseto questionby CouncilmemberSimond, Mr. Fleming stated that he
would point out that the lights that Mr. Fosteris talking aboutarenot thelights that
affect the Toys “R” Us storebut the lights that arebehind his house. Mr. Fleming
statedthat Mr. Foster is not talking aboutthe lights that are down by the Toys “R”
Us sideand havingsaid that he would now allow Mr. Cudlipp and Mr. Williams to
respondasto why thelights oughtto staythewaythey are.

Mayor BronaughaddressedCouncilmemberSimond and statedthat if theselights
arenot going to be affectedby what Council is consideringtoday, it would appear
that Council is goingbackover things that the City ought to do but might not be a
part of this (specific) request. Mr. Fleming statedthat that was correct. Mr.
Fleming pointed to a site plan and showedthe relationship betweenthe lights Mr.
Fosterwastalking aboutand thelights for theproposedToys “R” Us store.

In responseto questionby CouncilmemberSimond,Mr. Fleming statedthat thereis
no ownershiprelation betweenToys “R” Us andTarget. (Mr. Fleming movedaway
from the microphoneand the next statementwas inaudible on the tape.) Mr.
Fleming stated that there will be a joint maintenanceagreementbetweenMr.
Williams company, and Target and Toys “R” Us, which provides for common
maintenanceof the parking lot. Mr. Fleming statedthat, if his understandingof
the property layout is correct, the only thing that WCORPactually owns is thebare
dirt, and they haveeasementrights over the parkinglot togetherwith Target.

CouncilmemberSimond asked if the lights are causingsuch a hasslewhy can’t
Target lower the lights andhavea shorterpole than a 25’ pole. Mr. Williams stated
that the area behindTarget is a parking areaand the chief concernis security. Mr.
Williams statedthat becauseof the times we live in, you can’t afford to have any
areaof your parking lot unlit. Mr. Williams statedthat if the existing lights are
lowered, then more lights would have to be addedto cover the samearea. Mr.
Williams statedthat the lights were actually lowered during the previouszoning
action, and theseare lower than normal. Mr. Williams statedthat when the
lights were first installed shieldswereput on the back of the lights, and since the
neighbors have voiced concerns that the shields weren’t working, they have
actually gonein andchangedall thefixtures out to one-waythrow reflectorswhere
they only throw light in onedirection asopposedto four directions. Mr. Williams
statedthat they had TU Electric out on numerousoccasionsto test the lighting and
they arenot evenpicking up foot candlesin Mr. Foster’sbackyard. Mr. Williams
statedthat the last report shows that 20 feet from their light, which is still on their
property,they arenot registeringfoot candlesany more. Mr. Williams statedthat it
is 60 feet to Mr. Foster’spropertyand another40 or 50 feet to the backof his house.
Mr. Williams statedthat thereis a 68-80 foot buffer beforetheir parking lot lighting
evenstarts.

Councilmember Gorden stated that he would like some response from
managementas to the responsibility of the City in this. City Manager Maclin
statedthat the City will respondto any complaint or requestby any citizen or
neighborjust aswe do on a weedy lot or a junkedvehicleor any CodeEnforcement
issue. City ManagerMaclin statedthat this is an Ordinance,it was approvedasan
Ordinanceand can be enforcedjust like an Ordinance(and the City Attorney can
provide further insight on that). City ManagerMaclin statedthat thereare two or
three things that he would like to recollect from his memory and his opinion that
took place upstairsin Room 202 with residentsfrom the Card Streetarea,Mr. Foster,
and Mr. Alexander. City ManagerMaclin statedthat theCity did discussthedesire
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of the residents to try and leave the buffer to the greatestextent possible in its
existing natural state. City ManagerMaclin statedthat staff did discussat that
meetingthat therewas a greaterlikelihood for native vegetationwhich grows in
East Texasand is ableto survive a drought. City ManagerMaclin statedthat the
Bradford pearsthat were plantedwould needmorewater, particularly the first two
years if they aregoing to makeit througha drought. City ManagerMaclin stated
that the reasonBradford pearswere selectedis becausethey grow quick andhave a
big canopy,making a cone shapetree,andsheddingtheir leavesin the winter time.
City ManagerMaclin statedthat someof the Bradford pear trees are still alive.
City ManagerMaclin statedthat he and Mr. Abraham madea trip last Thursday
morning from oneend of the buffer to the otherand there is a tremendousamount
of underbrush. In fact, on Mr. Knutson’s property thereare vines, briars, water
oaks,sassafras,dogwoodand a tremendousamount of undergrowthin the buffer.
City ManagerMaclin statedthat therearesomelargepine treesandprobably if Mr.
Foster had 300 of the 120’ long leaf pine treesthat would preventthe glare. City
Manager Maclin statedthat during the meeting upstairs a way to measurethe
effectivenessof the lights and the light shieldswasdiscussed,and the waythey came
to a conclusionof a consensusof opinion, including Mr. Alexander. City Manager
Maclin statedthat the definition of “end results”was to measureby candlefoot, how
much illumination is there. City ManagerMaclin statedthat oneof the seven
stipulationsthat the developerhad wasto limit the spillage regardlessof what the
fixture was and how many shields they had to no more than 1.5 candle feet 20’
behind the fenceline. City ManagerMaclin statedthat Tim Allen of TU Electric
conductedan investigation and found that they droppedbelow the 1.5 limit at 10’
behind the fence. City ManagerMaclin statedthat Mr. Allen wasaskedsince the
P&Z meetingto test it againto seeif therehadbeenany changein the fixtures, to see
if somethinghad happenedsincehe checkedthem last Februarya yearago prior to
the opening of Target to makesure they were in compliancewith the Ordinance
beforethe issuanceof the Certificatesof Occupancy. City ManagerMaclin stated
that whenyou look at whathis latestresultsarewhich the City just receivedtoday,
it dropsbelow the 1.5 candlefeet 5’ north of the fenceto 1.16 foot candles,1.5 being
the maximum standardagreedupon in the meetingincluding Mr. Alexander. City
ManagerMaclin statedthat at 10’ it dropsto .73, at 15’ it dropsto .19,
19/100’sof a candlefoot, and at 20 ‘where it wassupposedto meetthe 1.5 his meter
registered.01, 1/100’s of a candle foot. City ManagerMaclin statedthat what staff
attemptedto do was to comeup with a measurementthat would definewhetheror
not an effort wasbeingmadeto minimize the spillage on the Target property into
the buffer andthat is what wasagreedupon andwhat is being met as retestedagain
by Tim Allen in the last couple of days. City Manager Maclin stated that
everything that was trying to be donefrom a scientificmeasurementstandpointon
the lighting issuewas doneand is still in compliance. City ManagerMaclin stated
that the shieldsare in place,but with or without shields,the measurementwas the
tool that the City wasgoing to useto determineif it wasbeingsuccessfulor not in
terms of accomplishingits desired impact. City Manager Maclin statedthat
havingwalked that arealastweek, you canvisibly seethat the parking lot of Target
is lower thanthe propertywherethe buffer is. City ManagerMaclin statedthat he
would assumethat the intent of the buffer was to keep it in its natural stateto the
greatestextentpossible,but if there is water standingthere, it is coming from the
propertynorth of thereandnot from Target.

City ManagerMaclin statedthat thebottom line is that Target is adheringto andhas
met to the bestof staff’s knowledgeandunderstandingall sevenstipulationsplaced
by Council in 1994. City Manager Maclin statedthat regarding the talk about
planting oneplant for every six linear feet the intent was to measurethe distance
from one endof the buffer to the other divided by six and that is how manyplants
that would be needed. City ManagerMaclin statedthat the instruction to the
landscaperwas to put the plantswhere the gapsare to the greatestextent. City
ManagerMaclin statedthat Mr. Abrahamhasa list of the plantsthat wereusedand
the numberthat met the requirementsof the Ordinance,but the place wherea lot of
themwere put wason the Youngbloodproperty,which is the secondlot going from
west to eastaway from Tulane, and the reasonso many of them wereput there is
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becausethat was the only spot in thebuffer whereit hadbeenclearedall the way to
the propertyline. City ManagerMaclin statedthat thereis a doublerow of plants
and shrubs that were put in that areabecauseit was clearedall the way to the
property line. City ManagerMaclin statedthat this is whereTU had clearedfor an
easement,and the landscaperwas instructedto put moreplantsin this area.

In responseto questionby CouncilmemberWeems,City ManagerMaclin statedthat
the TU easementgoes actually into the edge of the buffer on the Youngblood
propertyon the eastendof the Youngbloodproperty.

Mr. Foster statedthat he did not meanto infer that the water wasrunning uphill,
what he said was,is that the property is not draining from his property to Loop 287
asit originally did; thebermpreventsthat drainage. Mr. Fosterstatedthat asfar as
the densityof the vegetationout therehe doesn’t careif therearea 1,000 sawbriars
out there it isn’t serving the purpose. Mr. Foster statedthat when the Council
agreedto the 1.5 candleshe knew that their intention was to preventlight from
causingproblemsto the adjoining property and that hasnot happened. Mr. Foster
statedthat shieldswere requiredbut they were not properly installed. Mr. Foster
statedthat the developershad not been requiredto fulfill their obligations. Mr.
Fosteraddressedhis commentto Mr. Maclin that it was the first time he had heard
that a plant wasnot requiredevery six feet. Mr. Fosterstatedthat if someoneon
the other end got all the plants thenthey must haverun out beforethey got to his
property. Mr. Fosterstatedthat therewere 20 plantsplantedbehind his houseand
12 are dead - 60% of the plantshavedied becausethey werenot maintained. Mr.
Fosterstatedthat they aredeadnativevegetationright now; they areskeletons.City
ManagerMaclin statedthat thereare 44 grown treesbehindMr. Foster’sproperty
that arenot behind the Youngbloodproperty. Mr. Fosterstatedthat 70’ pine trees
do not offer muchprotection.

Mr. Fleming statedthat with respectto Mr. Gorden’squestion,the roguebulldozer
which hasbeenreferredto actuallyoccurredalmostbehindMr. Mathis’ house and
not along the areaMr. Maclin hasbeenaddressing. Mr. Fleming statedthat that
areahasnot beentouchedas far as clearingis concernedby this developer;it was
either clearedby Mr. Youngblood or TU Electric, but someoneother than the
developer.

Motion wasmadeby Councilmember Don Boyd and secondedby Councilmember
Percy Simond that Ordinancefor a SpecialUse Permit for a shopping center as
grantedby OrdinanceNo. 3016on approximately10.412acreslocatedat thenortheast
cornerof Tulaneand Loop 287 be approvedon First Readingaspresented,with the
recommendationthat the residentson Card Drive get together with Target and
work out their problemsbecauseit doesnot pertain to this particular situation. A
unanimousaffirmative vote was recorded.

Mayor Bronaughstatedthat this is a concernthat the Council has,and Mr. Welch
addressedit, becauseit is not easyfor Council to makea decisionlike this, but in
casessuchas this it is important to look at both sidesof it in the developmentof the
community,and he feels that they actedcorrectly in this case.

(Portions of the tapefor this item were not audible.)

8. RESOLUTION - APPROVED - SECTION 504 GRIEVANCE PROCEDURES

-

TEXAS COMMUNITY DEVELOPMENT PROGRAM GRANTS

Mayor Bronaugh stated that the next item for considerationwas a Resolution
adoptingSection504 GrievanceProceduresrelatingto TCDPGrants.

City ManagerMaclin statedthat this is anotherResolutionthat is appropriateto the
City’s urgent needsgrant that was received for the replacementof the well field
lines, and the close follow up for any problemsrelating to the grantare addressed
through this Resolution. City ManagerMaclin statedthat staff recommendationis
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that Council approve this Resolution so that it can becomea part of the TCDB
Program.

In responseto questionby CouncilmemberSimond,City ManagerMaclin statedthat
the reasonfor this Resolution is to be in compliancewith State law for receiptof
Texas Department of Community Affairs funding and to allow a definitive
grievanceprocedureif thereis a problemthat developswherethe City installs the 11
mile water lines in Redland,thenthe public will have a written approachof how to
addressa grievanceto theCity.

Motion was made by Councilmember Bob Bowman and seconded by
Councilmember Don Boyd that Resolution adopting Section 504 Grievance
Proceduresrelating to TCDP Grants be approved as presented. A unanimous
affirmative votewas recorded.

9. BID - APPROVED - WATER LINE - EMERGENCY BACK UP - NEW WELL
SERVICE LINE - J & D CONSTRUCTION

Mayor Bronaugh statedthat the next item for considerationwas bids for the
constructionof a new water line to serveas an emergencyback-upline and a new
well serviceline at a laterdate.

City ManagerMaclin statedthat staff cameto Council about5 or 6 weeksagowith
the concernat that time relating to two of the City wells being out of serviceand
discussed with Council one alternative to minimize inconvenience to our
customersfor water service in the future. City ManagerMclin statedthat it was
decided that staff approachChampionabout the utilization of one of their wells
(well #14)asa backupemergencywell so that if theCity got in a situationwherethat
more than one of it’s wells were out due to circumstancesbeyondour control we
would have anotherwell to utilize during that period until we were able to get it
backon line. City ManagerMaclin statedthat staff also told Council at that time
that they would do whatwasnecessaryto designthis water line and serviceto the
Champion well #14 to also serveasa waterline for the constructionanddigging of
a new well, which will be part of Council’s considerationfor the 1996-97fiscal year
budget.

City ManagerMaclin statedthat Goodwin-Lasiterput this project in an extremely
quick mode and developedplans and specificationsin a very short time, conducting
meetingswith Championsin a very short time, and had meetingswith TNRCC
representativesout of Beaumontto be ableto getto this point of advertisingfor bids
and thenbringing to Council today a bid tabulationsheetfor installation of this 16”
water line. City ManagerMaclin statedthat bids were openedyesterdayand the
tabulationof the bids were on the Council table for consideration. City Manager
Maclin stated that staff is recommendingto awardthe contractfor the construction
of this 16” water line to J & D Constructionin the amountof $222,096. City Manager
Maclin stated that staff would also likewise requestCouncil’s authorization to
utilize contingencyfunds for Water Utility Fundbalanceto pay for this project since
it wasnot a budgetedproject. City ManagerMaclin statedthat staff feelsthat this
project can be installed within the next six weeks so that should the drought
continueinto Septemberand Octoberthis would serveasa backupfor utilization to
minimize any inconvenienceto the City’s water customers.

In responseto questionby CouncilmemberGorden,City ManagerMaclin statedthat
staff would usethe water contingencyfunds first and after that wascompleted(we
only startedout with $100,000the beginning of the year), and thenwe have $3.7
million in the fund balanceof the utility fund. City ManagerMaclin statedthat the
balanceafter, the utilization of what remainsin the contingencyfund would thengo
to the utility fund undesignatedfund balance.

Motion wasmadeby CouncilmemberDon Boyd and secondedby Councilmember
JackGorden,Jr. that bid of J & D Constructionin the amount of $222,096for the
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constructionof a new water line to serveas an emergencyback-up line and a new
well serviceline at a later datebe approvedassubmitted,and that the funds for this
project be taken from the Water Utility Contingency Fund and any remaining
balancefrom the City’s undesignatedreserve. A unanimousaffirmative vote was
recorded.

10. BID - APPROVED - CLARIFIER WEIR REPLACEMENT/BUTT PLATES

-

WASTE WATER TREATMENT PLANT - CHEROKEE INDUSTRIAL
FABRICATORS, INC

.

Mayor Bronaugh stated that the next item for considerationwas bids for a
replacementclarifier weir andbutt platesat the WasteWater TreatmentPlant.

City ManagerMaclin statedthat included in the Council packet is a letter from the
Waste Water TreatmentPlant superintendent,a bid tabulation sheetof the four
bidders,and staff recommendationis to awardthe contractfor constructionof these
weir butt platesto CherokeeIndustrial Fabricators,Inc. in the amountof $24,416.

Motion was made by Councilmember Bob Bowman and seconded by
CouncilmemberDon Boyd that bid of CherokeeIndustrial Fabricators,Inc. in the
amount of $24,416 for a replacementclarifier weir and butt plates for the Waste
Water TreatmentPlant be approvedas submitted. A unanimousaffirmative vote
wasrecorded.

11. EXECUTIVE SESSION

Mayor Bronaugh recessedRegular Sessionat 6:36 p.m. to enter into Executive
Session. RegularSessionwasreconvenedat 7:00 p.m. and Mayor Bronaughstated
that attorney-client matters and appointments to the Planning & Zoning
Commission hadbeendiscussed.

12. APPOINTMENT - APPROVED - PLANNING & ZONING COMMISSION

-

COOPER CASTLEBERRY

Motion was made by Councilmember Jack Gorden, Jr. and seconded by
CouncilmemberBob Bowmanthat CooperCastleberrybe appointedto the Planning
& Zoning Commissionfor a threeyear term. A unanimousaffirmative vote was
recorded.

In responseto questionby Mayor Bronaugh,City ManagerMaclin statedthat James
Slack’s term had expired and he did not wish to be re-appointed,so that the
appointmentof Mr. Castleberrywould be for a full term.

13. COMMENTS

City ManagerMaclin statedthat for the minutes and the record, the Investment
Committeedid hold their quarterlymeetingtodayandon the table beforeCouncil is
their report.

Mayor Bronaughstatedthat the DETCOGmeetingwould be held this Thursdayin
Hemphill.

CouncilmemberBowman statedthat on July 26th there will be Deep East Texas
DevelopmentAssociation meeting at noon at Crown Colony, and the program
will be on healthcarein EastTexas.
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14. Therebeing no furtherbusinessfor consideration,meetingadjournedat 7:05
p.m.

ATTEST:

Atha Stokes ~City Secretary
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